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Ryan, diagnosed at 22 months
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Health Insurance and Autism

Is there coverage?

Is the coverage sufficient?

Are insurance plans providing the coverage 
in a fair and comprehensive way?



50 Shades of Green



Gaps and Caps

Gaps in coverage
certain types of insurance 
plans not subject to the 
autism insurance law

Caps on coverage
restrictions on age or 
dollars spent or visits
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Ryan’s Law – still has gaps
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Basics of Mental Health Parity

Mental health parity laws mean that insurers may not 
limit mental and addiction coverage more than they 
limit medical and surgical coverage

Because autism spectrum disorder is defined as a 
mental health condition, parity laws apply
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Mental Health Parity Act of 1996
The federal Mental Health Parity Act, which went into effect 
on January 1, 1998, prohibited health plans from setting 
annual or lifetime dollar limits on an enrollee's mental 
health benefits that are lower than any such limits on other 
medical care. 
This federal requirement did not apply to employers with 
fewer than 50 employees. 

Some health plans responded to the prohibition on monetary 
limits by instituting limits on patient visits, treatment 
sessions, and hospital lengths of stay.
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Requires insurers to provide coverage for the severe mental illnesses of a person of any age, 
and for the serious emotional disturbances of a child. 

Defines "severe mental illnesses" as including: 
a) Schizophrenia; 
b) Schizoaffective disorder; 
c) Bipolar disorder (manic depressiveness); 
d) Major depressive disorders; 
e) Panic disorder; 
f) Obsessive-compulsive disorder; 
g) Pervasive developmental disorder or autism; 
h) Anorexia nervosa; and 
i) Bulimia nervosa. 

3)Defines "serious emotional disturbances of a child" as a child who has one or more mental 
disorders, other than substance abuse or developmental disability, identified in the Diagnostic 
and Statistical Manual of Mental Disorders. 
4)Requires severe mental illness benefits to include outpatient and inpatient services, hospital 
services, and prescription drugs if a plan contract or insurance policy otherwise covers 
prescription drugs. 
5)Requires terms for maximum lifetime benefits, copayments and deductibles to be applied 
equally to all benefits under a plan contract or insurance policy.
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Paul Wellstone and Pete Domenici Mental Health 
Parity and Addiction Equity Act of 2008

(MHPAEA)

Prohibits differential financial requirements or treatment limitations 
on mental healthcare
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Mental Health Parity Law Can Help With All Three

Is there coverage?

Is the coverage sufficient?

Are insurance plans providing the coverage 
in a fair and comprehensive way?



DEAN CAMERON
Director of the Idaho Department of Insurance
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JON GODFREAD
Commissioner of the North Dakota Department of 

Insurance
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Doe v. United Behavioral Health

United Health argued that a total ABA 
exclusion is not a violation of the Mental 
Health Parity and Addiction Equity Act.



This action raises the issue of whether the ABA Exclusion violates the Parity Act which provides in pertinent part:
(A) In general. In the case of a group health plan … that provides both medical and surgical benefits and mental health or substance 

use disorder benefits, such plan or coverage shall ensure that –
***
(ii) the treatment limitations applicable to such mental health or substance use disorder benefits are no more restrictive than the 

predominant treatment limitations applied to substantially all medical and surgical benefits covered by the plan ... and there are no separate 
treatment limitations that are applicable only with respect to mental health or substance use disorder benefits.

Here, the ABA exclusion only applies to mental health disorders. It reads:

Mental Health/Substance Use Disorder
In addition to all other exclusions listed in this Section 8, Exclusions and Limitations , the exclusions listed directly below apply to 

services described under Mental Health Services, Neurobiological Disorders – Autism Spectrum Disorder Services and/or Substance-
Related and Addictive Disorders Services in Section 6, Additional Coverage Details.
***

8. Intensive Behavioral Therapies such as Applied Behavior Analysis for Autism Spectrum Disorders.

On its face, the ABA exclusion creates a separate treatment limitation applicable only to services for a mental health condition (Autism ). By 
doing so, the exclusion violates the plain terms of the Parity Act.

Not only does the exclusion violate the "separate" treatment limitations in the Act, but it also contravenes the Parity Act by requiring "more 
restrictive [limitations] than the predominant treatment limitations applied to substantially all medical and surgical benefits[ ]." … The 
exclusion carves out and rejects from coverage a core treatment for Autism: ABA therapy. As Doe correctly highlights, there are no 
comparable medical/surgical exclusions in the Wipro Plan. Thus, the exclusion, which excludes coverage for the primary treatment modality 
for a mental health condition, violates the plain language of the statute.

In sum, the ABA/IBT exclusion violates the Parity Act.

Doe v. United Behavioral Health, 523 F. Supp. 3d 1119, 1127-29 (N.D. Cal. 2021)



Mental Health Parity Law Can Help With All Three

Is there coverage?

Is the coverage sufficient?

Are insurance plans providing the coverage 
in a fair and comprehensive way?



What is Prohibited if Disparate?

Financial limits involve the dollar 
amount of coverage. They include 
deductibles, co-insurance, or out-
of-pocket-maximums. These are 
regulated separately from non-
quantitative limitations. 

Ex. A person with mental 
illness only has $2000 worth 
of coverage per year but 
their physical health benefits 
are not limited. 

Quantitative limits involve the 
amount of treatment given that 
are numerically expressed. They 
include annual, episode, and 
lifetime visit limits. 

Ex. A person with depression 
can only visit a therapist 20 
times per year

Non-quantitative treatment 
limitations involve policies and 
practices that limit treatment that 
are not described numerically. 
Essentially everything that is not a 
QTL.

Ex. A person seeking 
inpatient therapy is only 
covered if they had two 
acute mental health episodes 
in the last six months

Financial Requirements Quantitative Limitations
Non-Quantitative 

Treatment Limitations



Mental Health Parity Law Can Help With All Three

Is there coverage?

Is the coverage sufficient?

Are insurance plans providing the coverage 
in a fair and comprehensive way?



What are Non-Quantitative Treatment Limits?

Example 1 Example 2

From M.S. v. Premera Blue Cross 

A person seeking inpatient therapy is 
only covered if they had two acute 
mental health episodes in the last six 
months

A self-funded health plan limits
inpatient behavioral healthcare with 
medical necessity criteria when it does 
not restrict similar medical benefits, like 
inpatient hospice care, with similar 
criteria.



Current Parity Requirements
Private Insurers and Group Health Plans must generally: 

• Not charge higher co-pays or out of pocket costs for mental 
health than physical healthcare

• Not limit number of visits or number of days of mental health 
more than they limit physical healthcare

• Not engage in managed care practices that are more restrictive 
for mental health than for physical healthcare

• Disclose their non-quantitative treatment limitations to 
patients or their authorized representatives upon request 



45

Mental 
Health 

Parity Act of 
1996

State 
Mental 
Health 

Parity Laws

Mental 
Health 

Parity and 
Addiction 
Equity Act 
of 2008

Patient 
Protection & 
Affordable 
Care Act of 

2010

Autism 
Insurance 
Mandates

Wit v. 
United 

Healthcare

State 
Enhanced 

Mental 
Health 
Parity





Wit v. United Behavioral Health

• 11 Named Plaintiffs
o Adults/ Adolescents
o MH/ SUD
o RTC, IOP, OP

• More than 50,000 class 
members

• More than 67,000 claims 
for coverage



The Claims

Zuckerman Spaeder brought suit brought under 
Employee Retirement and Income Security Act 
(ERISA)

Breach of Fiduciary Duty
Wrongful Denial of Claims

Not under Mental Health Parity and Addiction 
Equity Act (MHPAEA)



The Claims



The Claims

Coverage for 
Residential Care,

Intensive 
Outpatient Care,
Outpatient Care
under Plan terms

 Claim was that 
UBH violated its 
fiduciary duty 
and wrongfully 
denied claims by 
using its own 
guidelines 
instead of 
generally 
accepted 
standards of 
care.



Two Key Questions

 What are “generally accepted standards of care”?
 Do generally accepted standards of care exist in 

the substance use disorder community?



Question #1

 What are “generally accepted standards of care”?
 Generally accepted standards of care are the 

standards that have achieved widespread 
acceptance among behavioral health 
professionals. 



Question #2

 Do “generally accepted standards of care” exist in 
the substance use disorder community?

 Lawyers for the plaintiff class argued that there are 
generally accepted standards of care in the 
substance use disorder community and offered the 
following as evidence.



The Evidence



Generally Accepted 
Standards

Court’s Liability Ruling



Court’s Liability Ruling

“The ASAM Criteria are the most widely 
accepted articulation of the generally 
accepted standards of care for how to 
conduct a comprehensive multidimensional 
assessment of a patient with substance 
related disorder, translate that into patient 
treatment needs and match those needs to 
the appropriate level of care.”



Court’s Liability Ruling

“The parties agree that 
LOCUS reflects generally 
accepted standards of 
care.” 



Court’s Liability Ruling 

“There is no dispute 
that CALOCUS and 
CASII reflect generally 
accepted standards 
of care for 
determining the most 
appropriate level of 
care for children and 
adolescents.”



Generally-Accepted Standards

 Treat the underlying condition, not only current symptoms

 Treat co-occurring conditions

 Treat at the least intensive level of care that is safe and effective

 Err on the side of caution

 Effective treatment includes services to maintain function

 Determine duration based on individual needs

 Take unique needs of children/ adolescents into account

 Make level of care decisions based on a multidimensional assessment



Court Ruling

“[I]n every version of the Guidelines in 
the class period, and at every level of 
care that is at issue in this case, there is 
an excessive emphasis on addressing 
acute symptoms and stabilizing crises 
while ignoring the effective treatment 
of members’ underlying conditions.”



Court Ruling

“[T]he defect is pervasive and results in 
a significantly narrower scope of 
coverage than is consistent with 
generally accepted standards of care.”



Court Ruling

“UBH has breached its fiduciary duty by 
violating its duty of loyalty, its duty of 
due care, and its duty to comply with 
plan terms by adopting Guidelines that 
are unreasonable and do not reflect 
generally accepted standards of care.” 



Court Ruling

 UBH owed duty to administer plans solely in the interest of the participants.  
Promised to cover all care in accordance with generally accepted standards.  

 Violated obligations by using guidelines more restrictive than generally accepted 
standards and prioritizing cost savings over members interests.

 Financial incentives “infected” the guidelines development process

 Court noted multiple sources for determining generally accepted standards of 
care, including:
 peer-reviewed studies;

 consensus guidelines from professional organizations (ex., American Association of Community 
Psychiatrists, American Academy of Child and Adolescent Psychiatry, APA)

 guidelines and materials distributed by government agencies (ex., CMS).
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Enhanced Mental Health Parity Laws
Example: California SB 855

(a) A health care service plan . . .shall base any medical necessity 
determination or the utilization review criteria . . .on current generally 
accepted standards of mental health and substance use disorder care.

(b) In conducting utilization review . . . shall apply the criteria and guidelines 
set forth in the most recent versions of treatment criteria developed by the 
nonprofit professional association for the relevant clinical specialty.

(c) In conducting utilization review . . . shall not apply different, additional, 
conflicting, or more restrictive utilization review criteria than the criteria and 
guidelines set forth in those sources. 







“The document is based on the 
best available scientific evidence 
and expert clinical opinion 
regarding the use of ABA as a 
behavioral health treatment for 
individuals diagnosed with ASD. 
The guidelines are intended
to be a brief and user-friendly 
introduction to the delivery of ABA 
services for ASD. These guidelines 
are written for healthcare funders 
and managers, such as insurance 
companies, government health 
programs, employers, among 
others. The guidelines may also be 
useful for consumers, service 
providers, and regulatory bodies.”
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Group picture tomorrow at 3:20 at the Village Commons!
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